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EDITORIAL NOTES. 


THE VACATION ends unusually early this year. The September 
term in many of the circuits begins on the second day of the month. 
The first Tuesday of September is always too early for the work of 
the circuit, but when it falls on the second day of the month it is 
especially trying. It is true that the opening of the circuit is not 
as important an event as it used to be for jury trials are no longer 
the chief part of a lawyer’s work in court and comparatively few 
are engaged in them, but when the circuit has opened lawyers are 
expected to be at home and vacations must be cut short. 


Tre Court of Chancery has been kept very busy all summer. 
The Chancellor and the Vice-Chancellors have been kept at work 
incessantly either hearing motions or examining cases. An oppor- 
tunity has indeed been found to put lighter paper on the walls of 
the gloomy chambers of the Vice-Chancellor in Newark, but the 
Vice-Chancellor has been busy at his houseand has been frequently 
sought out there by suitors anxious for immediate relief. The 
business of the court has become too great for three judges and it 
is continually increasing. It isa pity that the bill which passed 
the Assembly last spring to provide for a third vice-chancellor 
was blocked by the opposition of two or three senators on the last 


day of the session. 





ENGLISH barristers are much exercised just now over the admis- 
sion of Colonial barristers to appear in the London courts on equal 
terms with their English brethren. The London Daily Telegraph 
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says: To those inside the profession, which suffers so much 
already from excessive competition, we fear that these tidings will 
be particularly unwelcome ; but the general public, on the contrary, 
will regard the matter with profound indifference. They have 
found from sad experience that, whatever may be the changes made 
in the procedure of our courts, and however much law and equity 
may be supposed to have been amalgamated in Mr. Street’s huge 
editice in the Strand, the cost of employing lawyers to conduct a 
quarrel before a bench of judges, or before a jury, is about the same 
now as it has been for the past century. Free trade brings about 
a reduction of prices in all professions except that of the law.* * * 
Yet it becomes the English advocate to submit with a good grace, 
and that for a variety of reasons. In the first place it is highly 
improbable that many colonists will take advantage of the new 
state of things to come home and practice in this country, where 
they are unknown, instead of remaining among their own friends 
and business connections. The competition to be expected is really 
nothing that need cause alarm in the ranks of lawyers ; and, on the 
other hand, it is a graceful compliment, and a courtesy which 
reciprocates that extended to English advocates who visit Australia. 
We take it that those who will mostly avail themselves of the hos- 
pitable reception now guaranteed to Antipodean counsel are gen- 
tlemen who intend to pay a visit of pleasure to the old land, and 
who do not see why they should not at the same time try their 
luck at serious business. If they fail, they will retire with undim- 
med laurels to their native shores, there to engage in the avocations 
which they could anyhow have adopted. They may succeed, and 
we may some day have reason to congratulate the Colonial Bar on 
having given usa Lord Chancellor or a writer of legal works of 
whom this country will be proud. But whatever may be the result 
of the proposed arrangement, there can be no doubt that it is wise 
and patriotic to attempt in any just way to unite the colonies still 
closer to the mother country. 

In America we have long been accustomed to extending this 
courtesy to lawyers of other states and even foreign countries, and 
have not thought of complaining of the competition, but when bar- 
risters are not also soliciturs they are not so closely bound to one 
place as they are in this country where their practice at the bar 
grows out of their clientage in some locality. 


If 1s important for landlords to look carefully at their policies of 
insurance if they would be sure to avoid the ill-luck that befell the 
plaintiff in Bennett v. Agricultural Insurance Co., 50 Conn. The 
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policy on a dwelling house contained this clause: ‘‘If the dwell- 
ing house hereby insured shall cease to be occupied as such, then 
this policy shall cease and be of no more effect.’’ The house was 
occupied by a tenant and this was stated in the policy. The ten- 
ant left the house about six o’clock in the evening and it was de- 
stroyed by fire at about two o’clock the next morning. The trial 
judge told the jury that this provision in the policy was not to be 
taken to apply to avacancy however short between the going out 
of one tenant and the coming in of another; that the house being 
described as occupied by a tenant the policy must be construed 
according to the ordinary usages of a tenant house, but the court, 
on appeal, held that the contract was explicit and that there was 
no room for interpretation. ‘‘It is true the building was burned 
only a few hours after it was vacated. But under the clause in the 
policy we are unable to see that time is material. The important 
question was, was it in fact unoccupied?’ The court distinguish- 
ed this case from Lockwood v. Assurance Co., 17 Conn. 553, where 
there was no such explicit clause and the only question was 
whether the risk was increased. A new trial was ordered. 


In Storms v. Smith, Sup. Jud. Ct., Mass., May 10, 1884, it was 


held that no lien for the removal and storage of goods at the re- 
quest of the mortgagor in possession, is acquired against the mort- 
gagee whose mortgage is duly recorded, although the person who 
stored the goods had no knowledge of the mortgage. ‘* The mort- 
gagee has a right to rely on the notice which the recording of this 
mortgage gave to all the world and to have them to make inquiries 
if they wanted explanations.”’ 





Floverson v. WNoker, Sup. Court, Wisconsin, May, 1884, is a 
warning to parents with obstreperous children and shows that it 
is not safe to allow your children on your own premises to play 
pranks upon the passers by so as to frighten their horses. It seems 
that the plaintiffs were demurely driving along the road in front of 
the defendant’s house on a Sunday morning on their way to church, 
when his two little boys came out of the house and fired off 
a pistol and shouted and frightened the defendant's horses so that 
Mrs. Hoverson was thrown out of the seat and injured, and in the 
afternoon, on their return from church, the same performance was 
repeated and Mrs. H. was injured again, although not quite so 
badly. The suit was brought against the father and the sons and 
evidence was offered to show that the boys had been in the habit of 
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firing pistols and making themselves generally a terror to the pass- 
ers by-and that this had often been done in the presence of their 
father. All this evidence was excluded. On appeal the court held 
that this was error. Taylor, J., said: ‘If the father permitted 
his young sons to shout, use abusive language and discharge fire- 
arms at persons who were passing along the highway in front of 
his house, he permitted that to be done on his premises which in 
its nature was likely to result in damage to those passing, and 
when an injury did happen from that cause he was not only mor- 
ally but legally responsible for the injury done.’’ He said it was 
just as if the parent had permitted his children to erect some fright- 
ful object on his premises near the highway. He would be liable 
for this because he has control of his premises as well as of his 
children, and he is equally liable if he permits his children to make 
themselves an object of fright upon his premises to teams passing 
by. It does not clearly appear from this whether it would have 
been safe for the children to have fired the pistols in the street away 
from their father’s house. 


In Oregon & Trans-Continental Co. v. Hilmers, 20 Fed. Rep. 
717, Judge Wallace explains very clearly the law in regard to the 
re-hypothecation of stocks pledged as security fora loan. It may 
be interesting in view of certain recent notorious transactions in 
Wall street to quote it in full. ‘*‘ By the contract of pledge entered 
into between the plaintiff's assignor and the defendants, the for- 
mer deposited with the latter certain shares of the stock as collat- 
eral security for the payment of $1,000,000 in one year, with inter- 
est, with authority to the defendants to sell, assign, and deliver the 
collaterals on the failure of the pledgor to fulfill his agreement. 
It is probably true, as alleged by the defendants, that the pledgor 
understood that the defendants, who were stock brokers, could not 
advance this large loan out of their own funds, but would be 
obliged to hypothecate the collaterals to obtain the money. Upon 
this theory, if they had hypothecated the collaterals as his agents, 
or in such a way that they could be restored to him upon payment 
of the sum loaned on them, the defendants would not be liable for 
conversion. Such a use of the stock might not be inconsistent with 
the intention of the parties, and would not subvert the ultimate 
rights of the pledgor, and is sanctioned by usage, or if wi¢hin the 
contemplation of the parties, would not be a conversion. But the 
defendants assert, that according to the understanding between 
them and the pledgor,they were to be at liberty to mingle the secu- 
rities with their own, and raise money on them generally as though 
they were their own. Such a_ use is utterly inconsistent with 
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the contract of pledge. No evidence of usage is admissible which 
would destroy the contract. If the defendants have used the col- 
laterals in such a manner that they could not at once regain them 
and restore them to the pledgor, when the obligation of the latter 
is discharged, they are liable for conversion. As this seems to be 
the case, the order of arrest is granted. 


o nenniieagdiaiaipens 


Tur boarding house keeper has to put up with a good deal of 
annoyance from her customers and she is generally fully capable of 
getting even with them without the aid of the law, but a certain 
Mrs. Smith, of New York, has lately sought and obtained redress 
from the United States Court for an injury which it was beyond 
her own power to avenge. The defendant, Baker, took his chil- 
dren, when they had whooping cough to her boarding house and 
exposed her child and children of other boarders to it and they took 
it. She was put to expense, care and labor, in consequence of her 
own child having the disease and boarders were kept away by the 
presence of it whereby she lost profits. The jury found that de- 
fendant exercised no care to prevent taking the disease into the 
boarding house. Wheeler, J. Held, That it was actionable. (Smith 
v. Baker, 20 Fed. Rep. 709.) He said: Words which import the 
charge of having a contagious distemper are, in themselves, action- 
able, because prudent people will avoid the company of persons 
having such distemper. Bac. Abr. ‘‘Slander,’? B2. The carrying 
of persons infected with contagious diseases along public thorough- 
fares, so as to endanger the health of other travelers, is indictable 
asa nuisance. Add. Torts, § 297; Rex v. Vantandillo, 4 Maule & 
S. 73. Spreading contagious diseases among animals by negligent- 
ly disposing of, or allowing to escape, animals infected, is actiona- 
ble. Add. Torts, (Wood’s Ed.) 10, note; Anderson v. Buckton, 1 
Strange, 192. <A person sustaining an injury not common to oth- 
ers by a nuisance is entitled to an action. Co. Litt. 56a. Negli- 
gently imparting such a disease to a person is clearly as great an 
injury as to impute the having it; and negligently affecting the 
health of persons injuriously as great a wrong as so affecting that 
of animals. 


RAILROADS are called public highways and when they were first 
built.it was supposed that they would be open to the use of any 
man who chose to run his steam engines and carriages upon them 
on the payment of toll, Some companies were organized as rail- 
road companies simply, companies which should build and own 
railroads and collect toll for the use of them. Others, notably 
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one in New Jersey, were expressly named railroad and transpor- 
tation companies. It soon became evident that safety required 
that all the vehicles on the road should be under one management 
and that the use of the road as a road could not be thrown open to 
the public. Then fora long time each company carried only its 
own cars and those of connecting lines. Now, however, freight 
companies and parlor car companies have arranged to have their 
own cars carried continuously over many lines, and questions have 
arisen in regard to the rights and liabilities of the railroad com- 
panies and the car companies. The whole subject is carefully dis- 
cussed in the July number of the American Law Register. The 
better opinion seems to be that the railroad companies are not 
bound to take the cars of other companies or individuals, but that 
if they take any they are bound to furnish equal facilities to all. 

Another question is whether they are liable as common carriers 
for the care of the car and its contents. In a late case in Illinois 
it has been held that they are, Peoria, ete., R. R. Co. v. Chicago, 
19 Centr. Law Jour. 111. In this case the defendant’s principal 
business was switching cars for other comyanies in and about Peo- 
ria. The plaintiff brought its loaded car and placed it upon the 
defendant's transfer track to be taken by the defendant to a dis- 
tillery and there unloaded and returned to the plaintiffs track. 
While the car was in the defendant’s possession for these purposes 
it was burned, but without any fault or negligence on the part of 
the defendant. It was held that the defendant was liable as « 
common carrier for its loss. The reasoning of the court was not 
such as to confine the decision to local transfer railroads, but em- 
braced trunk lines of railroad. The report of the case is followed 
by a note disapproving of the extension of this decision to trunk 
lines of railroad. Two cases in New Jersey are cited as giving 
some support to the decision, viz., N. J. R. R. Co. v. Pa. R. R. 
Co., 3 Dutch. 100; The Rogers, etc., Works v. Erie Ry. Co., 5 C. 
E. Green 379. 








IN THE MATTER OF ALMIRA GULICK AND CHARLTON R. GULICK, ADMR’S OF 
ALEXANDER GULICK, SURVIVING TRUSTEE UNDER THE WILL OF 
WILLIAM GULICK, DEC’D, 


( Mercer Orphans’ Court.) 


Commissions on Fstate -- 7rustec.— principal of the trust fund, notwithstanding 
Where an express trust is created by a will, the fact that he has already been allowed 
the trustee is entitled to commissions on the commissions thereon as executor. 


On exceptions to administrators’ account. 

Mr. A. G. Richey for exceptants. 

Mr. G. O. Vanderbilt tor administrators. 

Srewarr, P. J.: William Gulick’s will, which was executed 
July 30, 1855, and the codicil thereto, which was executed Feb. 14, 
1863, were duly admitted to probate on Sept. 6, 1865,by the Mercer 
county surrogate. By the third section of the will he devised to 
his executors (his sons James and Alexander and his son-in-law, 
Edward Armstrong), and the survivor of them, certain lands, ‘‘ In 
trust nevertheless that my said executors and the survivor of them 
should receive the rents, issues and profits of the said real estate 
so devised to them, and pay the same to my son William A. Gu- 
lick and his present wife Sarah, each and every year during their 
lives, to their sole and separate use, and in nowise liable for the 
debts of my said son William ; and after the death of my said son 
William and his present wife, I devise and bequeath all the said 
real estate so held in trust for my said son William and his pres- 
ent wife, to their children, share and share alike.’’ 

By the fifth and sixth clauses of his will he gave to his daughter 
Abby Maria and to his daughter Elizabeth H., the sum of $10,000 
each, to be placed out on bond and mortgage to be taken in the 
names of his executors or that of their survivor, in trust for said 
daughters respectively, the interest to be paid to each of them an- 
nually, for their sole and separate use, and after their deaths the 
principal to be paid to their children severally. 

By the sixth clause he appointed the above-named executors, 
and provided that ‘‘ they are each to receive the sum of forr hun- 
dred dollars, in lieu of commissions for settling my estate,’ and 
also gave the residue of his estate, both real and personal, to his 
five children, including William A. by name, in fee simple to be 
equally dividéd among them, share and share alike. 

By his codicil he revoked the gift of one-fifth of his residuary 
estate to his son William A. Gulick, and provided, ‘* I do hereby 
give, devise and bequeath the one equal fffth part of all the rest 
and residue of my estate, both real and personal, to my executors 
hereinafter named and the survivor of them, but in trust, neverthe- 
less, for the use and benefit of Sarah, the present wife of my said 


(268) 
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son William, during her life, and to be in nowise subject to his 
debts or control, and after her death the same is to go to the chil- 
dren of my said son William and his wife Sarah, in fee simple in 
equal parts,’’ with a proviso that all of William’s debts to himself 
should be retained and paid to his estate out of the said one-fifth 
of the residue, with power to sell all or any portion of said one- 
fifth of the residue in order to pay William’s said indebtedness to 
himself ; and he then provided that, ‘‘if, after paying said indebr- 
edness, there should remain any moneys of the proceeds of such 
sale, the same shall be invested by said executors, and the interest 
thereof be paid to said Sarah during her life, and after her death 
the principal shall go to the children of her and my said son Wil- 
liam in equal parts, as aforesaid.”’ 

He then revoked the appointment of the executors named in his 
will, and also the amount of commissions to be received by them, 
and appointed his son Alexander and his friend Job G. Olden 
and the survivor of them executors, and continued, ‘‘ And itis my 
will and I do direct that the commissions to be allowed to my said 
executors for settling my estate shall be fixed by the court, accord- 
ing to the laws of this state.’ 

The inventory, amounting to $151,393.08, appears to have been 
filed in August, 1865. The first account, filed and allowed January 
30, 1867, was rendered by Alexander Gulick alone, and he therein 
prays allowance as of the date of October 3, 1866, ‘‘for bond and 
mortgage as directed by will, on entailment, $5,000 ;”’ and as of 
the date of January 10, 1867, ‘‘ amount of property in hands of ex- 
ecutors to be retained for the children of said heirs as directed by 
will, $25,000;”" and also prayed and was allowed commissions 
on the total amount of the estate then received ($164,082.21), the 
sum of $3,461.64. 

The second account, passed February 25, 1870, purports to have 
been ‘‘ the second account of Alexander Gulick and Job G. Olden, 
executors, etc.,’’ but was sworn to by Alexander Gulick alone, 
and accountants therein charge themselves with William A. Gu- 
lick’s indebtedness to testator on account of notes, accounts and 
judgments, amounting to $9,375.20 for principal, and $2,485.41, 
interest, 7. e. $11,860.61, altogether, and then say ‘‘interest de- 
ducted $2,543.67.’’ Similar charges and allowances are inserted 
on account of the interest of Elizabeth H. Armstrong and of Abby 
M. Gulick, under the will. Commissions on the amount that had 
come into the accountants’ hands since their first account ($31,- 
808. 94), were allowed? 

The third account was that of Alexander Gulick, surviving ex- 
ecutor, (Job G. Olden having died meanwhile,) passed May 5, 
1876, and was an account in respect to a negress, Rachel, for 
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whose support testator had made provision in his will, on which 
commissions on six years’ interest on the sum set aside for Rachel’s 
support ($4,000), amounting to $1,680, were allowed. 

Alexander Gulick is now dead, and his administrators have 
presented for allowance their account of his dealings as surviving 
executor or trustee under the will of William Gulick, so far as 
concerns the interest or share of William A. Gulick and his wife 
Sarah (both of whom are still living) in the estate of the said Wil- 
liam Gulick. As such administrators they charge themselves with 
the amount of said William A. and Sarah’s share of the residue 
(after deducting said William’s indebtedness to the testator), viz., 
$6,518.91, received by their intestate, Alexander, on January 1, 
1870. They also charge themselves with the amount of interest 
received by said Alexander between January 1, 1870, and January 
1, 1884 on said $6,518.91, amounting to $6,062.53, and, besides 
accounting for the principal ($824.17) and interest ($370.87) on the 
fund held by Alexander for Rachel, they also charge them- 
selves with the moneys received by said Alexander as rent from 
the land devised to him and Job G. Olden, and their survivor, in 
trust for William A. Gulick, under the third section of the will 
above quoted, between the years 1866 and 1884, amounting to $7,- 
890.32, which, added to said $6,062.53 and $6,518.91, makes Alex- 
ander’s total receipts in this behalf $24,561.76. They also claim 
allowance for the sum of $500, received and paid on account of the 
insurance on a barn on part of the said devised premises, which 
was destroyed by fire. The administrators insist that their intes- 
tate was entitled not only to commissions on the rents and income 
from the lands and funds in his hands for the benefit of William 
A. Gulick and his wife Sarah, but also on the principal of that 
fund, to wit, $6,518.91, as trustee, and to this claim exceptions 
have been filed, whereon it is contended that Alexander, having, 
in his first account, received commissions on the whole estate, in- 
cluding the $6,518.91, as executor, is not to be again allowed com- 
missions on this sum, as trustee. 

The law ordinarily discourages and refuses the allowance of 
double commissions to executors, trustees, etc., and therefore 
where one is appointed an executor, he cannot, where the trust is 
attached to his office of executor, by gratuitously assuming other 
fiduciary functions, such as trustee, claim another commission on 
funds in his hands whereon he has previously been allowed a com- 
mission as executor, Lathrop v. Smalley, 8 C. E. Gr. 194; Hall v. 
Hall, 78 N. Y. 585; Haglar v. McCombs, 66 N. C. 345; Valentine 
v. Valentine, 2 Barb. Ch. 480; Holley v. 8. G., 4 Edw. Ch. 284; 
Blake v. Pegram, 101 Mass. 592; Lansing v. Lansing, 45 Barb. 182; 
Meeker v. Crawford, 5 Redf. 450; Sanderson v. Pearson, 45 Md. 





266 . THE NEW JERSEY LAW JOURNAL. 


483; and in Pennsylvania, and perhaps in other states, such allow- 
ances are forbidden by statute, P. L. 1864, p. 53, 1 Brightly’s 
Purd. 445, § 197; Hepburn’s Estate, 11 Phila. 80; Barclay’s Es- 
tate, id. 123. 

But the mere fact that the same person is executor and also 
trustee under a will, does not, although he may have received a 
commission on the whole estate as executor, deprive him of another 
commission as trustee on that part of the estate which he has been 
directed by the will to hold asa trust fund for the benefit of the 
cestui que trust named therein, where the trust has been explicitly 
created by the will itself, and the services, as trustee, rendered. 
Carman’s-Case, 3 Redf. 46; Ward v. Ford, 4 Redf. 34; Roosevelt's 
Case, 5 Redf. 601; Layton v. Davidson, 29 Hun 622; Blake v. 
Blake, 30 Hun 469; Hurlburt v. Durant, 88 N. Y. 121; Mitchell 
v. Holmes, 1 Md. Ch. 287; Aston’s Estate, 5 Whart. 228 ; Wither- 
spoon’s Case, 3 Rich. Eq. 13, {(wherean administrator of an infant 
was also appointed its guardian). 

The reason is obvious. The functions of an executor and trustee 
are radically different: that of an executor is to collect the assets 
of the estate, and distribute them—that of a trustee is to hold the 
property, to preserve, manage, invest, re-invest and take the in- 
come of it and pay that over to the designated beneficiaries, and 
ultimately to pay over the principal to the persons specified in the 
will. Prall v. Tilt, 1 Stew. Eq. 479, 484 ; Dixon v. Homer, 2 Mete. 
( Mass.) 420, 422 ; and, hence, a devise to executors for the use and 
benefit of designated legatees in trust to sell the lands and to di- 
vide the proceeds of sale among the legatees, was held to create in 
the executors a personal trust only, and not to impose upon them 
a duty as executors, and consequently the sureties on their official 
bond as executors were held not responsible for their failure to 
pay over the proceeds of sale as directed by the will, Perkins v. 
Lewis, 41 Ala. 649, an elaborate review of all the cases. So, one 
appointed an executor and trustee may refuse to act as executor, 
and, nevertheless, recover commissions for acting as trustee, Pike’s 
Case, 2 Redf. 255. 

It is insisted in the next place that P. L. of 1882 p. 231, forbids 
the allowance of a commission on the principal of this fund to 
Alexander Gulick as trustee. That statute provides ‘‘ That when- 
ever upon the settlement of accounts of executors or trustees un- 
derawill * * * the usual commissions shall have been al- 
lowed them according to law, and in pursuance of the provisions 
of the will or of the direction of the court, any money shall remain 
in the hands of, or be intrusted to, any such person or persons for 
investment, the interest of which is required to be paid to any 
egatee or other person that may be entitled thereto, it shall and 
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may be lawful, upon any subsequent accounting, for the court be- 
fore which said account shall be presented for settlement and al- 
lowance, to consider the actual pains, trouble and risk of such ac- 
countant, and to allow such commission upon the interest or in- 
come received, as to the said court shall be deemed fair and just ; 
provided that said allowance shall not exceed the sum of five per 
centum on such interest or income.’”’ 

But this statute does not touch the question of the allowance of 
commissions to trustees upon the principal fund in their hands; it 
only gives the court power (it is not mandatory), in a proper case, 
to increase the rate of commissions upon the income of such funds, 
over the amount previously fixed by statute; and besides such 
statutes are not retroactive, Ramsay v. Ellis, 3 Desauss. 79; As- 
pinwall v. Pirnie, 4 Edw. Ch. 410; Gould v. Hayes, 19 Ala. 438; 
Key v. Jones, 52 Ala. 238; Crigler v. Alexander, 33 Gratt. 674, 
and this rule was applied to a case arising under the Pennsylvania 
statute above quoted, which forbids an executor and trustee ap- 
appointed under a will to receive more than one commission on 
the principal fund, Pedrick’s Case, 5 Phila. 478. See Dakin v. 
Demming, 6 Paige 95. 

Again, it is contended that the present trustee has nota sufficient 
sum in his hands to pay a commission on the principal without 
resorting to the principal itself, and that therefore this commission 
should not be allowed. But, aside from the fact that this fund has 
not as a trust fund ever paid a commission to its trustee, the mere 
fact that the principal of a fund must be invaded in order to pay a 
commission, is no objection to its payment. where such a state of 
affairs is not caused by the neglect or waste of the trustee, Burney 
v. Spear, 17 Ga. 223; Mount’s Case, 2 Redf. 405 ; Pedrick’s Case, 
5 Phila. 478. 

No other question was raised on these exceptions, and this, of 
course, is the only one that has been considered or decided. The 
conclusion is, that the exceptions should be overruled, and the 
administrators of Alexander Gulick allowed a commission, at the 
usual rate, upon the principal fund in his hands as trustee of Wil- 
liam A. and Sarah Gulick. 





STATE v. CHARLES VANSCIVER. 


(Burlington Quarter Sessions, April Term, 1884.) 


Criminal Procedure—/’resence of the 
Prisoner in Court— Misconduct of a Juror. 
Judgment will not be arrested on a verdict of 
guilty, upon an indictment for misdemeanor, 
because the defendant was not personally in 
court, when the verdict of the jury was ren- 
dered. 

The 89th section of the Criminal Proced- 
ure Act cures any supposed error in that re- 
gird, because defendant was not injured by 
his absence ; his counsel appearing for him 
and polling the jury. 

No application being made by defendant's 
counsel to have defendant brought into court 
at the rendition of the verdict, and no objec- 
tion being made at the time to taking the 
verdict in his absence, his presence was 


It is misconduct ina juror, to visit the 
premises where the transaction in contro- 
versy occurred, without consent of the com- 
plaining party, and without the order of the 
court where the location of objects and nature 
of the soil of the premises are material. 

Such misconduct is cause to set aside a 
verdict. 

The defendant is not required to prove 
that he was injured or prejudiced by such 
misconduct; it is enough to know that he 
might have been injured, and the state must 
show that he was not injured or prejudiced. 

A juror cannot be a witness to detail what 
he said to his fellows about his visit to the 
premises while in the jury-room, nor are his 
admissions of such conversation legal evi- 


thereby waived. dence. 


Mr. Charles EF. Hendrickson, Prosecutor, and Mr. Gaskell for 
State. 

Mr. H. Flanders Gangewer and Mr. Sooy for defendant. 

Parker, J.: At the present term of the Court of General Quar- 
ter Sessions of the Peace of the county of Burlington, Charles 
Vansciver was tried and convicted, upon an indictment for assault- 
ing Mrs. Carrie E. Vandergrift and throwing oil of vitrol upon her 
person. The jury, after deliberating for a long time, came in court 
and rendered a verdict of guilty. Before announcing the verdict, 
the names of the jury were called by the clerk and, after all had an- 
swered, the usual question was put to them in open court by the 
clerk, ‘‘If they had agreed on their verdict,’’ and all answered 
“‘yves ;’ the further question was then put ‘*‘ Who shall say for 
you ?’ to which they replied, ‘‘ the foreman.”’ 

Whereupon the foreman in their presence, in’ open court, upon 
being interrogated by the clerk, answered that they found the de- 
fendant guilty as charged. Counsel of defendant who had partici- 
pated in the trial being present during these proceedings, asked 
that the jury might be polled, which the court ordered done, when 
each juror separately answered as the foreman had already, and 
a verdict of guilty was ordered entered by the court. 

The defendant, who was in custody, was not personally present in 
court when the jury rendered their verdict, nor was any application 
nor motion made by his counsel to have him brought in to hear 
the verdict, nor was any objection made at the time to the proceed- 
ings. 

The defendant, through counsel, now moves the arrest of judg- 
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ment because the defendant was not present at the rendition of the 
verdict. 

It is conceded that in case of some misdemeanors, where punish- 
ment is only by a fine, a verdict may lawfully be rendered in the 
personal absence of defendant. Butit is insisted that whenever a 
sentence involving imprisonment may be passed, as part of the 
punishment, the defendant must be present in person. The state, 
however, contends that the presence of the defendant is required 
(if at all) at the rendition of the verdict, only where the indictment 
is for felony. 

Numerous authorities are produced which hold that the true test 
on this question is, not whether the crime charged be misdemeanor 
or felony, but whether on a verdict of guilty corporal punishment 
may be inflicted. By the term ‘‘corporal punishment” as used in 
the decisions to which allusion is made, is meant ‘* imprisonment.’ 

In the view the court takes of this case it is not necessary to de- 
cide in what class of indictments it is necessary for a defendant to 
be personally in court when the verdict is rendered, in those states 
where there is no statute applicable to the question. The 89th sec- 
tion of the act in reference to criminal procedure in this state cures 
the alleged error, if it be error in other jurisdictions. 

Independent of the section of the statute to which reference is 
made, we think there is in this case another reason for refusing to 
arrest judgment. -The counsel for defendant was present when the 
jury came into court to deliver their verdict. He is presumed to 
have known whether the defendant was present or not. If not, 
then a motion or even an intimation to the court of defendant’s 
absence would have brought him in. Had the motion been made 
and the court refused to order the sheriff to bring in the defendant, 
he might have cause tocomplain. The defendant was not deprived 
of his right to be present. His counsel had only to ask that he be 
brought into court and it would have been done. By not asking 
it his counsel will be held to have waived the personal presence of 
defendant in this case of mere misdemeanor, whatever might be 
said as to the right of waiver in a case of felony. No objection 
was made at the time because of the absence of defendant. Had it 
been made, even after the verdict was announced, the court could 
have directed the defendant brought in before the jury was dis- 
charged from the case, and the verdict again repeated in his hear- 
ing. But even if the personal presence of Po sree in this case 
was not waived, still the motion in arrest of judgment must be de- 
nied because of the section of the statute before cited. That sec- 
tion reads as follows: No judgment given upon any indictment 
shall be reversed for any imperfection, omission, defect in or lack 
of form, or for any error except such as shall or may have preju- 
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diced the defendant in maintaining his defence upon the merits.”’ 
It cannot be said that in this case the defendant was prejudiced or 
could possibly be prejudiced by anything that took place at the 
rendition of the verdict. His vigilant counsel was present to see 
if all the forms of law were complied with and did act for the de- 
fendant in asking that the jury be polled. He did for the defend- 
ant all he could have done if the defendant had been there at the 
time. It was nota case where the jurors were required to look 
upon the prisoner nor the prisoner to look upon the jurors. 

We think the statute applies to this case and deny the ‘motion 
to arrest judgment. 

Counsel for defendant has also, by leave of the court, moved 
for a new trial on another ground, and has given notice that he 
would press such motion if the motion to arrest judgment be re- 
fused. The reason given for a new trial involves the alleged mis- 
conduct of one of the jurors. Testimony has been taken on this 
point, from which it appears that one of the jurymen sworn in the 
case during the progress of the trial visited the premises where the 
assault is said to have been committed; that he carefully inspected 
the locus in quo, and the surrounding premises, concerning which 
evidence was given at the trial. 

In considering this question it is proper here to state that the 
nature of the ground at various localities on the premises and the 
position of different objects spoken of as affecting the vision, be- 
came material at the trial, and much contradictory evidence was 
offered concerning the same. The alleged assault and throwing of 
the liquid was charged to have occurred in the night. It was said 
by the prosecutrix that the person who threw the fluid on her was 
at the time on a fence adjoining the premises where she resided, 
at the end of an alley running in from the street; that as soon as 
the assault was made he ran in a certain direction, over ground 
obstructed by fences, and escaped. ‘The location of the different 
lots spoken of by the witnesses, and the nature of the soil in 
reference to showing footprints, became of importance. It was 
also important whether the defendant, on the evening in question, 
before the alleged assault, or on the evening of the previous day, 
was watching the house where the prosecutrix resided, and 
whether he could be seen watching where some of the witnesses, 
in their testimony, located him from their points of obsevation. 

It is not pretended that the juror in question went to the prem- 
ises by the procurement of any person. He went alone and had 
no conversation with any one while there. It appears that the 
juror had no feeling favorable to, nor prejudice against, the de- 
fendant; but that he went to the premises through curiosity only, 
with the view of ascertaining for himself the location of objects 
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and the nature of the soil about which witness had testified. He 
had no other motive in going there and did not know that what he 
did was unlawful or improper. We are satisfied that he is a gen- 
tleman of good character, perfectly impartial as a juryman and 
incapable of doing what he did from wrong motives. If this was 
not evident to the court, we would feel constrained by duty to 
punish the juror in question for misconduct, as one in contempt. 
But that will not be done in this instance, and the only question 
is, if the action of the juror was such as to oblige the court to set. 
aside the verdict in this case. 

It is a general principle that if the jurors sworn to try a cause, 
or any of them, without the order of the court, or without the per- 
mission or consent of the losing party, visit the premises in ques- 
tion, or view the locality about which there is controversy, where 
the situation of the premises is material, the verdict will be set 
aside. The court room is the place where causes should be tried, 
and to suffer them to be tried elsewhere would destroy confidence 
in trial by jury. In all proper cases the court will, on application, 
order a view of the premises by all the jurors, under restrictions as 
to showers. But when this is not done, jurors have no right to 
visit the locality in question in the cause, whenever the nature and 
condition of the premises are material. The accused has the right 
under the constitution to be confronted by the witnesses, who will 
be subjected to examination in his presence in open court, and in- 
formation obtained by personal inspection of the locality by jurors 
or by any of them is something,.the correctness of which there has 
been no opportunity to test by examination and cross-examination 
in court in the presence of other jurors. The above remarks are 
based upon decisions chiefly in civil cases, but they apply with 
greater force to criminal trials. 

The state contends that such conduct on the part of a juror, pro- 
ceeding not from procurement, not from prejudice, but merely from 
curiosity and a mistaken impression as to duty, is not sufficient to 
set aside a verdict, unless it be shown that the ‘defendant was in- 
jured and prejudiced by such misconduct, and that the burden is 
on the defendant, to show that he was injured and prejudiced 
thereby. We do not think so; but hold the true doctrine to be, 
that in a criminal case, if the defendant might be injured or preju- 
diced by the misconduct of a juror the verdict should be set aside, 
unless the state shows defendant was not prejudiced. It has been 
held in several reported cases, that it is not necessary to show af- 
firmatively that such misconduct of a juror influenced the other 
jurors and brought about the verdict, but that it is sufficient to show 
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that the misconduct was of such character that it might have had 
an undue influence. 

The defendant’s counsel undertook to prove that the juryman in 
question in this case stated to his fellows in the jury room while 
deliberating on their verdict, what he had seen on his visit to the 
premises. The evidence offered on this subject was illegal and the 
court will not be in the least guided by it. The offer was to show 
what the juror admitted he said to the other jurors on the subject. He 
could not be a witness for that purpose, nor can his admissions or 
declarations as to what took place in the jury room be received. 

It was not necessary for the defendant to show that the juror did 
inform his fellows what he saw upon his visit to the premises. He 
might have done so; the circumstances show that he probably did 
so, but whether he influenced others or not he must have been in- 
fluenced himself to some extent, perhaps unconsciously, by what 
he saw, and if a single juror of a panel be influenced to the disad- 
vantage of a defendant by information not derived from testimony 
given in court on the trial, information which his fellow jurors did 
not have the same opportunity to obtain, there should be a new 
trial. It was not incumbent on the defendant to show he was 
injured by the misconduct of the juror. All he is called onto prove 
is such a state of facts as lead to the belief that he might have been 
injured. 

It appears to the court from all the facts that defendantnut only 
might have been prejudiced by the misconduct of the juror, but 
that he probably was prejudiced thereby. At all events we think 
the safest rule to adopt is that when a juror has been guilty of such 
misconduct as might materially have affected the rights of the 
party complaining to consider such misconduct as ground fora 
new trial. The 89th section of the criminal procedure act does 
not apply to the misconduct of a juror, such as is shown in this 
case. The language of that section, intended as it was to cure de- 
fects, excepts from its operation such as shall or may have preju- 
diced the defendant in maintaining his defence on the merits. 

It has been urged that if the court be satisfied from the evidence 
at the trial of this defendant that he was guilty and that the ver- 
dict is right on the merits, a new trial should not be granted. In 
cases where doubt exists as to illegality of the matter complained 
of, the court will refuse to set aside the verdict, if satisfied that 
the testimony at the trial clearly proved the guilt of the accused ; 
but where there has been a clear violation of the law by such mis- 
conduct on the part of the jury or of any juror, as to show that the 
accused may have been injured or prejudiced in his defence, the 
verdict should be set aside without reference to the impression of 
the members of the court, before whom the case was tried, as to 
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the merits. Inasmuch as the defendant may be brought to trial 
again on this indictment before this court it would be manifestly 
improper for us to state, or even to intimate, any opinion or im- 
pression as to the guilt or innocence of the accused, and the result 
we have reached on this motion is no indication of our views inp 
that regard. 

The verdict is set aside and a new trial granted. 

This opinion has been prepared in haste and the authorities on 
the subject have not been cited in the proper place. On the ques- 
tion last discussed, which is the chief question in the case, refer- 
ence is made to Thompson and Waterman on Juries, also to Hay- 
ward v. Knapp, 22 Minna., p. 5; Winslow v. Morill, 68 Maine, p. 
362; U.S. v. Balentine, 8 Bissell, p. 405. 





HERMAN STEIN v. FRANCIS HUESMAN, ET AL., EXECUTORS, ETC. 
( Court of Chancery of N. J.. May Term, 1884.) 


Executors—Commissions in Real Estate. by him conveyed to the beneficiaries under 
—An executor is entitled to commissions on _ the will, although they have not converted 
the value of real estate devised to him and _ the land into money. 

Mr. Randolph Parmly for complainant. 

Mr. William Talcott for defendants. 

Bill for relief. On stipulation of counsel. Question of amount 
of compensation of executors. 

THE CHANCELLOR: Louis Stein, deceased, late of Hoboken, 
died in May, 1882, leaving a will and codicil thereto, which were 
proved before the surrogate of Hudson county on or about June 
tirst in that year by the defendants, the executors named in the 
will. The complainant, the residuary legatee, filed his bill in this 
cause against them March 3d, 1884, alleging that they had paid all 
the debts and general legacies and satisfied the specific legacies, 
and praying that they be required to pay over to him the balance 
of moneys in their hands and convey to him the real estate of 
which the testator died seized. This they have agreed to do on 
certain conditions satisfactory to him, among which is the payment 
or allowance to them of their lawful compensation as executors, 
and the question as to whether they are entitled to commissions 
on the value of the real estate (appraised for this purpose at 
$17,900) to be conveyed by them to him is submitted to this court. 
By the will the testator gives and devises to the executors and to 
their heirs forever, all the real estate he then owned or might 
thereafter acquire, of whatsoever nature and kind and wheresoever 
situate, together with all his personal estate of whatever nature, 
kind or description, in trust, that they should take possession 
thereof with the rents, issues and profits thereof, and convert such 
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real and personal estate into money except as thereinafter directed 
(referring to certain specific legacies and directions for the dispo- 
sition, without sale, of certain of his personal effects), as soon as 
possible in their judgment without incurring unreasonable loss, 
and then upon further trust to apply the money so realized as 
thereinafter directed, first paying his debts and funeral expenses. 
He then gives various pecuniary legacies to individuals and chari- 
table associations mainly, and gives some specific legacies and di- 
rects that certain disposition be made of some of his personal ef- 
fects, and then gives the remainder of his estate to the complain- 
ant. After appointing the defendants his executors he directs that 
no security be required of them and he ‘‘authorizes and requests 
them to retain as their compensation five per centum of the money 
realized by them in the settlement of his estate, both real and per- 
sonal, besides their disbursements and actual expenses in and 
about the execution of the will.’’ They have not converted the 
real estate in question although they have had charge of it under 
the devise to them since June, 1882. The complainant in his bill 
prays that they may be restrained from converting it ; conversion 
not being necessary for any purpose under the will, and may be 
required to convey it to him. As before stated they are about to 
transfer it to him accordingly. 

They are entitled to a commission of five per cent. on the ap- 
praised value of that property. The bill states, it may be remark- 
ed, that the complainant has offered to pay it to them. Where 
personal property is transferred by an executor to a legatee in the 
form in which he received it from the testator he is entitled to com- 
missions upon its value. Pomeroy v. Mills, 10 Stew. Eq. 578. And 
it has been held that the principle applies to real property also. 
Matter of DePeyster, 4 Sandf. C. R. 511; Wagstaff v. Lowerre, 
23 Barb. 209. See also Redfield’s Practice, 384. In the case 
under consideration the :estator devises all his estate to the execu- 
tors and directs an out and out conversion of it. He therefore of 
course must be presumed to have contemplated such actual con- 
version when he made the provision for their compensation which 
is in effect a legacy. He not only authorizes but requests them to 
retain for their compensation five per cent. of the money realized in 
the settlement of his estate (and to prevent misunderstanding he 
adds) both real and personal. What he meant was to give them 
for their pay five per cent. on the value of all his property; the 
value to be fixed by what it should bring or realize on actual con- 
version. They have had charge of the property in question under 
the devise to them for two years. Should they execute the power 
of sale under the will there could be no question that they would 
be entitled to the per centage. The complainant for his own ad- 
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vantage seeks to restrain them from converting the property and 
to compel them to convey it to him and they are willing to do so. 
Under the circumstances they are entitled to the per centage on 
the appraised value of the property. 





WATRICK McEVOY v. THE TRUSTEES OF SCHOOL DISTRICT NO. 8, IN THE COUNTY 
OF HUDSON. 


(Court of Chancery of New Jersey. May Term, 1884.) 


Equity—Practice— Subpena Returnadble time for answering has expired, and a decree 
on Sunday.—A subpoena to answer returna- pro confesso may then be entered. 
able on Sunday may be amended after the 


Bill to forclose. Motion for decree pro confesso. 

Messrs. Wallis & Edwards for the motion. 

Tur CHANCELLOR: The subpoena to answer in this case was 
tested April 14th, it was served on the 18th (fifteen days before the 
return day) and was made returnable May 4th which was Sunday. 
‘The defendants have not appeared. The time for answering ex- 
pired more than ten days ago. The subpoena was by inadvertence 
made returnable as before stated, on Sunday, and the question pre- 
sented is whether it is not therefore void as a nullity. By the com- 
mon law the fact that an original writ was returnable on Sunday 
did not avoid it, but the court did not sit to receive the return till 
the next day ; 3 Black. Com. 277. It is suggested that what was 
said in Kinney v. Emory, 10 Stew. Eq. 399, in denying a motion to 
quash a subpoena to answer, is equally applicable in this case. 
There the motion was based on the ground that the subpoena was 
returnable on a day which was a legal holiday. It is true that 
nothing is required of the defendants on the return day, not even 
to enter an appearance whether he intends to defend or not. The 
notice at the bottom of the writ so informs him. Nor is anything 
required to be done on that day by the officer who served the writ. 
The statute, (Rev. p. 105, paragraph 14) makes it his duty to return 
the writ at the time mentioned in it, but he may do so before that 
day, or if that day be Sunday or a holiday he may do it on the next 
day. In practice he sends the writ to the clerk by mail. The ser- 
vice of the writ notifies the defendant of the beginning of the suit 
and the return day is the date from which the time for defending 
begins torun. To the court the return is the evidence that it has 
obtained jurisdiction over the defendant. Our act ‘‘in relation to 
Jegal holidays,’’ (Rev. p. 481) provides that no court shall sit upon 
the days mentioned in the act except where it would sit upon Sun- 
day. The prohibition is in reference to the sitting of the court. 
The main object of it is to secure to all engaged in the business of 
courts, judges, lawyers, jurors, suiters, witnesses, etc., and all 
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court attendants exemption from attendance at or upon the court 
on those days and hence the courts are forbidden to sit. But the 
prohibition does not extend to all judicial acts. Courts may on 
those days do ex parte business such as can be done at Chambers ; 
for example, this court may grant injunctions or award writs of ne 
exeat, etc., etc., and process may be tested on those days. There 
is a difference between the legal holidays mentioned in the act and 
Sunday. Sunday is not a holiday; Phillips v. Innes, 4 Cl. and 
Fin. 234. Our act just referred to treats it as being different from 
a holiday. In Noy’s Maximus under the head Dies Dominicus 
non est juridicus, the writer says that the judges cannot sit on 
Sunday, for that day is exempt from such business by the common 
law by reason of the solemnity of it in order that all mankind may 
apply themselves to their devotions and the honor of God; Noy’s 
Max. 2. Although as was urged in Swann v. Broome. 3 Burr. 1595, 
there is no profanation of the day in the mere ideal relation of the 
act presumed (but merely ficticiously) to be done upon it, yet I 
deem it proper to recognize even in such a case as this the distine- 
tion made by the common law and our own statute between mere 
holidays and Sundays, and I will therefore pursue a practice in 
conformity with the practice of the common law in the case of 
original writs made returnable on Sunday. There the return was 
received on the next day. Here I will amend the writ by changing 
the return day from the fourth to the fifth of May which was Mon- 
day. In Boyd v. Vanderkemp, 1 Barb. C. R. 273, where an exe- 
eution was made returnable on Sunday, Chancellor Walworth said 
that while it was irregular to make any process returnable on the 
Sabbath, the objection on that ground was merely technical and in 
an ordinary case the court would permit an amendment of the pro- 
cess to promote the purposes of justice. In Swann v. Broome, 3 
Burr. 1595, above referred to, Lord Mansfield said that writs were 
formed in those times when the courts of justice might sit on Sun- 
days and that those ancient returns, which were not improper when 
the writs were first formed, had continued ever since without being 
altered in succeeding times; that the canons did not at all inter- 
fere so as to make any alteration in them for the canons extended 
their prohibition no further than against awarding process and 
giving judgment and such like acts of court on Sundays, so that 
the writs had continued in their primitive form, but that no busi- 
ness could be done by the court until Monday and that the day of 
their being actually returned was therefore as certainly known as 
if the writs were made returnable on Monday. 
The writ will be amended and the decree pro confesso signed. 





JOSEPH A. HALSEY, ET AL., v. WARREN ACKERMAN. 
( Court of Errors and Appeals, June Term, 1884.) 


Corporations—WNegligence of Directors-- gence, the bill will not be demurrable if it 
Equity Pleading—In a suit in equity bya sets out particular acts of gross negligence, 
stockholder and creditor against the directors although the facts are stated in a general 
of acorporation, founded on alleged negli- form. 

BEASLEY, C. J.: The complainant, who is the respondent in 
this court, is a creditor and stockholder of The Mechanics’ Nation- 
al Bank, of Newark, and the defendants were its directors at the 
time of its failure. The receiver of the bank is likewise a defend- 
ant. The bill purports to be exhibited for the benefit of the com- 
plainant and such others of the stockholders and creditors as may 
choose to join in the litigation. The sufficiency of the case stated 
in the bill has been put in question by demurrers. 

The main point insisted on in favor of the demurrant was that 
the allegations of this bill are too vague and uncertain to warrant 
adecree. But this exception does not rest on any basis of fact. 
‘The substance of the complaint will be found in the opinion of 
the Chancellor, and from that statement it will be manifest that 
the allegations of the misconduct of the officers of this institution 
are as circumstantial and definite as the rules of pleading require. 
Most of the charges are of a nature that for their full development 
would necessitate great prolicity of narration, and in such in- 
tances, according to the well known rule, particularity of state- 
ment is dispensed with. The charges in question are clearly of 
this character. Besides, a requirement that the creditor or stock- 
holder must show in detail the various neglects and misfeasances 
of the officers of one of these corporations, when the books and 
papers appertaining to such affairs are beyond his control, would 
be, for the most part, to leave him remediless. The objection has 
no foundation in principle. 

With respect to the other exception that the Court of Chancery 
cannot assess damages for negligence, the difficulty which it sug- 
gests exists, if at all, only in the terms employed to state the prop- 
osition. The bill does not in substance call for allowance of dam- 
ages, but to hold the defendants for definite sums of money which 
are alleged to have been lost by their criminal negligence. The 
case is entirely parallel with proceedings to call a trustee to ac- 
count for moneys that of right should be in his hands. This plea 
for the defense tacitly asserts that if the complainants’ grievance 
exist in point of fact, in law they have no remedy. Such a posi- 
tion is manifestly unsustainable. 

Touching the objection to the bill urged by one of the defend- 
ants, that it appears from its statements that the bank was insol- 
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vent before he became a director, the answer is that a creditor or 
stockholder has a right to hold officers to account for losses that 
occurred by reason of their culpable neglects as well after insol- 
vency as before. The mere statement of such losses is an aver- 
ment on the part of the creditor or stockholder of a damage done 
to him. 

The decree should be affirmed. If the allegations of the bill are 
wholly true there would seem to be no doubt as to the responsibil- 
ity of these defendants, for the negligences and neglects of official 
duty thus set forth are of the grossest character ; and with respect 
to the doctrine of official liability founded on negligence, this is. 
the only principle that the court is at present called upon to 
propound. 





CHARLES C. PRATT, ADMINISTRATOR OF ELIZA B. CORY, DECEASED, v. THOMAS 
DOUGLAS, SURVIVING EXECUTOR OF LEWIS CORY, DECEASED. 


(New Jersey Court of Errors and Appeals, June Term, 1884 ) 


Jurisdiction—Zaw of the place and law of the forum—Community property in California 
and Doverin New Jersey—Election—Construction of will—Tenant for life— 
Taxes and Assessment. 

An appeal from a decree in Chancery. 

Mr. Cortlandt Parker for the Administrator of Mrs. Cory. 

Mr. T. NN. McCarter for the Executor of Lewis Cory. 

The opinion of the court was delivered by Depur, J. The fol- 
lowing is the syllabus prepared by him : 

1. Primarily the courts of a foreign country in which personal 
property of a testator may be found, have jurisdiction only to grant 
letters of probate, and of actions for the recovery of the property 
auxillary to its administration in the courts of the testator’s domi- 
cile, and cannot entertain an administration suit founded on ques- 
tions relating to the construction of the will or the administration 
of the estate ; but the parties who might insist upon the jurisdic- 
tion of the courts of the domicile over the subject may by their 
conduct give the foreign court jurisdiction to construe the will, and 
even to make administration upon property of the testator. 

2. A bill filed by an executor ofa testator whose domicile was in 
another state, against the administrator of a co-executor for an 
account of the latter’s administration of the testator’ s estate, letters 
of administration on the estate of the deceased executor having been 
taken out in this state—will give the Court of Chancery jurisdiction 
to become a court for the construction of the will and to take an ac- 
count of the whole estate of the testator, which came to the posses- 
sionof deceaséd executor, both in respect to the latter’s rights there- 
in and his disbursements connected therewith, although a consider- 
able part of the testator’s property was located in the place of the 
testator’s domicile. 
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3. The court in exercising jurisdiction in such a case will be gov- 
erned by the law of the testator’s domicile so far as concerns the 
testator’s personal estate and the proceeds of his lands situated 
there, sold and converted into money by the deceased executor ; 
but the rights of the parties in the testator’s lands situated in this 
state will be decided by the law of this state. 

4. The incidents of real estate, its disposition and alienation, the 
right of succession, and all questions as to the burdens and _liabil- 
ities imposed upon it, depend solely upon the lex rei site. The 
law of tiie country where the testator may be domiciled at the time 
of his death cannot impose burdens or liabilities upon or provide 
for the disposition of lands in a manner not recognized by the law 
of the country where the estate is situated. 

5. A testator domiciled in California, died possessed of consider- 
able personal estate and seized of lands in California and also in 
New Jersey. The law of California recognizes two kinds of prop- 
erty, as between husband and wife—separate property and com- 
munity property. On the husband’s death the community prop- 
erty is subject to the payment of debts and expenses of administra- 
tion, and the widow is entitled to the one-half part of the residue 
thereof ; the other half the husband may dispose of by his will. 
In an administration suit, Held, That the community law was ap- 
plicable to the testator’s personal estate and to the proceeds of the 
sale of his lands situated in California, but that it was not applica- 
ble to lands situate in this state, or the proceeds of the sale thereof. 

6. In California the wife’s interest in community property is sub- 
stituted in the place of dower at common law ; and in cases of wills 
made by husbands, purporting to dispose of the community prop- 
erty the general doctrine of the law concerning election between 
a testamentary disposition and the widow’s legal right of dower ap- 
plies with respect to the force and effect of the widow’s election to 
take under her husband’s will upon her right in the community 
property. 

7. To make a case for an election by the widow between her right 
of dower and atestamentary disposition her claim of dower must 
be inconsistent with and repugnant to some of the dispcsitions of 
the will, and must disturb or disappoint the will. 

8. Where a testator has only a partial interest in property he 
disposes of by his will, courts will incline as far as possible in fa- 
vor of a construction which will apply the language of the will only 
to the interest or estate which the testator is ablein his own right 
to dispose of ; and it requires an unequivocal expression or indica- 
tion of an intent to dispose of the entire property to raise a neces- 
sity for an election. 

9. Upon a gift in general words of description, such as ‘‘all my 
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lands,”’ or ‘‘ all my estate,’’ an obligation to elect will not arise; 
for the the testator’s language can have full effect when applied 
only to his share or interest, and he is presumed to have intended 
to give only the property he had power to dispose of. On a gift of 
specific property a case for an election by the co-owner of the 
property so given, who is himself a beneficiary under the will, 
will arise only where the testator’s gift of it to another is so ex. 
pressed by words of description as to import an intent to give to the 
latter the whole of the common property in its entirety. 

10. Testator, by his will, appointed his wife executrix and A. 
B., C. D. and E. F. executors. He gave, devised and bequeathed 
all his real and personal estate to his wife, ‘‘for her sole use and 
benefit, for and during the period of her natural life, to be under 
her control and used by her as she may see fit to use the same.” 
He directed that his wife should act and have the sole custody and 
charge of his estate during her lifetime, and that his executors 
should take charge thereof after the death of his wife. He pro- 
vided that in case his wife ‘‘ should find it necessary or see fit to 
dispose of any part or all of the same, I do hereby authorize, em- 
power and direct my said wife, as my executrix, to sell, deed or 
dispose of the same as she may deem proper, and to make good 
and sufficient deed or deeds for any part or the whole of my estate 
so sold or conveyed.’ He ordered that his executors after his 
wife’s death should sell the whole of his estate, real and personal, 
remaining at the decease of his wife, or so much of it as was in 
California, and dispose of the proceeds in paying certain legacies. 
The testator, at the time of making his will, owned four shares of 
the stock of the Rahway Bank and sixty-three shares of the stock 
of the New Jersey Railroad and Transportation Company, which 
were increased by stock dividends to seventy-nine shares at his 
death. These stocks he described in his will as ‘‘four shares of 
Rahway Bank and about sixty shares of New Jersey Railroad and 
Transportation Company,” ‘‘all of which,’ he added, ‘‘I wish 
my executors to take charge of and faithfully carry out my last 
will and testament.’’ The will also contained a residuary gift of 
the balance of his estate. The widow proved the will and converted 
and disposed of all the testator’s personal estate, and sold and con- 
veyed all his lands in California and some of his lands in New Jersey. 
In an action for an account of her administration, Held: 

(1) That the testator, by his will, gave his widow only a life 
estate in his estate, real and personal, and that the power of sale 
given to her as executrix did not enlarge her estate or enable her 
to dispose of the testator’s property and take the proceeds to her 
own use absolutely. 

(2) That with respect to so much of the testator’s lands in Cali- 
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fornia, and his personal estate in or invested in California, as was 
community property, the widow took the one half part of the resi- 
due thereof remaining after payment of debts and expenses abso- 
lutely, and that as to such property the widow was not put to an 
election by reason of any of the provisions of her husband’s will. 

(3) That the widow did not lose her right in that part of the 
community property either by estoppel or election by the fact 
that she sold and conveyed the same without any claim of her 
community right, and made no inventory or account of the testa- 
tor’s estate, it appearing that she acted in good faith, upon advice 
that under the power of sale in the will she was entitled to the 
whole proceeds of the sales for her own use absolutely. 

(4) That the community law of California did not apply to the 
testator’s lands in New Jersey, and that in that part of his estate 
the widow had no estate except the life estate given by the will. or 
her common law right of dower. 

(5) That the testator by his will disposed of his stocks in the 
Rahway Bank and the New Jersey Railroad and Transportation 
Company specifically and in language importing his intention to 
give the whole in its entirety, and that the widow was put to an 
election between the testamentary gifts to her and her community 
interest therein. 

11. A tenant for life is obliged to pay the ordinary annual taxes, 
but assessments laid upon the property by the municipal author- 
ities for permanent improvements are to be apportioned equitably 
between the life tenant and the interests in remainder. 

12. A tenant for life cannot lay out money in buildings or im- 
provements and charge the outlay to the inheritance. 


BARTLETT C. FROS1, EXECUTOR OF VALENTINE MUCHLER, DECEASED, AND ROSE 
ANN JUDGE, APPELLANTS, v. DAVID MIXSELL, RESPONDENT. 


(N. J. Court of Errors and Appeals, June Term, 1884 ) 


Principal and Surety—County Collector— Edmund Teel, Collector of Warren county, 
Disbursement of Moneys—Application of to compel contribution from the executor of 
Payment—The bill in this cause is filed by a deceased surety. 

David Mixsell, as surety on the bond of 


Argued at February Term, 1884. 

Mr. B.C. Frostand Mr. B. Gummere, for the Appellants. 

Mr. W. H. Morrow, for the Respondent. 

The opinion of the court was read by REEp, J. 

The following syllabus was prepared by him: 

In an action against the sureties on the bond for the last year of 
a county collector who held the office for the preceding year, a set- 
tlement made by him with a committee of the board of chosen 
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freeholders on the day, but before the bond was executed, is not 
evidence against the sureties to prove a balance in his hands at the 
beginning of his last official year. 

Where the county officers illegally borrowed money for county 
purposes by giving notes and this was received by’ the collector 
along with the legal funds of the county his sureties are not liable 
for a failure to disburse the borrowed money, but are responsible 
for the failure to pay over the legally received funds. 

When a county collector owes sums both for a preceding as 
well as the last official year, and after the close of his last year 
pays to his successor a sum of money less than his entire indebted- 
ness, and there is nothing to show whence the money was derived 
or whether it was received by him during either of his official 
years and no application of the payment is made by either debtor 
or creditor, the law will apply it to the oldest debt in the absence 
of any equity in favor of third parties requiring a different appli- 
cation. 

Conclusion: I think the decree below should be modified so that 
the executor of Mutchler shall pay one half of the above sum with 
interest. 





NANCY L. APGAR, ET AL., RESPONDENTS, v. MARY APGAR, ET AL., APPELLANTS. 


(New Jersey Court of Errors and Appeals, June Term, 1884.) 


Sale of vested estate with those limited over 
to infants or on a contingency. 1. Under the 
act to authorize the sale of lands limited over 
to infants, or in contingency, where such 
sale would be beneficial,” (Rev. p. 1052) 
the court has power, in a proper case, to di- 
rect a sale of the vested estates of persons 


of estates which were so vested before the 
statute was passed. 

2. In the present case, it clearly appearing 
that a sale would be injurious to the interests 
of the tenant in possession, and it not being 
evident that it would promote the interests of 
remaindermen, the court refused to order a 


legally competent against their will. Quere, _ sale. 


whether the court has the power to order sale 


Argued at June Term, 1884. 

Mr. R. 8. Kuhl and Mr. J. G. Shipman for appellants. 

Mr. J. N. Voorhees for respondents. 

Dixon, J.: Paul Apgar died in 1855, seized of a farm of about 
ninety acres in Hunterdon county. He devised the farm to his 
widow Nancy, during her widowhood, with remainder to his 
daughter Mary for life, and then remainder in fee to the heirs be- 
gotten of the body of his daughter. Nancy, the widow, re-married 
in 1857, and thus Mary, the daughter, became tenant for life in 
possession. 

She is over fifty-eight years old, and the persons who, if she 
should die without other issue, would take as the heirs begotten 
of her body, are her four children, Nancy Apgar, Sarah Ellen Al- 
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paugh, Mary Jane Apgar and Louis J. Apgar—these are all of full 
age. 

In 1882, two of the tenants in remainder, Nancy and Sarah Ellen, 
presented to the Chancellor a petition, praying that a sale of the 
farm might be ordered, which the tenant for life, Mary, and the 
other tenants in remainder, Mary Jane and Louis J., opposed. 

The sale was asked for under the ‘‘ act to authorize the sale of lands 
limited over to infants, or in contingency, in cases where such sale 
would be beneficial,’’ approved March 20, 1857. (Rev. p. 1052.) 

At the time this act was passed, the life estate of Mary under her 
father’s will had become vested’and she was of age, and upon the 
argument in this court a question was suggested whether it was 
within the power of the legislature to compel an owner of a vested 
estate, competent to manage her own affairs, to submit to a sale of 
her property, for no delinquency of her own and for the ben- 
efit of other private persons. In our view of the facts in the pres- 
ent case, it will not be necessary to decide this question. 

Another suggestion also was made, that a ccrrect interpretation 
of this statute did not authorize the court to direct a sale of estates 
vested in tenants legally competent, against their will; that the in- 
convenience which brought about its enactment was the inability 
of such tenants to make a good title to the fee when their estates 
were united with contingent rights, or rights of infants, and that 
the sole design of the statute was to remedy this inconvenience by 
enabling the court to dispose of these otherwise unsalable rights. 

But the language of the act is scarcely consistent with this inter- 
pretation. The authority expressly conferred upon the court is to 
sell the land in fee, and there is no declaration in the act that ob- 
jection from any owner shall absolutely bar a sale. Ever since the 
enactment of the law, it has been treated as empowering the court 
to dispose of the entire estate, when the title stood in the condition 
described, and this construction so long practiced upon and ac- 
quiesced in should not now be disturbed unless for reasons clearly 
satisfactory. 

But if the court has power to sell the vested estates of those able, 
but unwilling, to convey their own property, obviously the power 
should be sparingly exercised. The right to control one’s own 
ought to be preserved as far as is practicable, and every reasonable 
intendment made in favor of its maintenance. 

In the present case, therefore, the question is whether the facts 
on which the court may act are so clearly shown as to make it the 
duty of the court to order the sale. 

In the opinion of the learned Vice-Chancellor they are, but his 
conclusions rest upon what we consider somewhat erroneous views 
of thelaw. Speaking of that provision of the statute which declares 
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that if upon inquiry, it appears that the situation and prospect- 
ive value of the lands are such that it would be for the interest of 
any person who might own the same in fee to sell the same, then 
the Chancellor shall direct such sale ; he says, that although the 
legislature could not have intended to ignore the rights or interests 
of the life tenant, yet this clause evidently contemplates the inter- 
ests of the owners of the fee only, and certainly subordinates if it 
does not exclude, the interests of the owners of the particular es- 
tate. We do not so understand the statute. We consider its pur- 
pose to be that the interests of the owners of both particular and 
future estates are to be regarded, and the advisability of sale to be 
decided as it would be by a prudent owner of the fee simple in 
possession. The present situation and prospective value of the 
lands are to form chief grounds of decision. The act itself gives 
prominence to neither of these considerations over the other, but 
in the nature of things it would seem that if either is to have the 
greater weight, it should be the’ present situation ; for that is capa- 
ble of ascertainment, while the prospective value is necessarily the 
subject more or less of conjecture. The Vice Chancellor reached 
his conclusion in favor of a sale, by laying undne stress upon the 
probable interest of those whose estates were not yet in possession. 

Looked at from our standpoint the circumstances do not seem to 
call for a sale. The life tenant is provided by the farm witha 
home for herself, her husband, her mother, her daughter, her son 
and his family, and with the means of living for the first three. 
The value of the farm is estimated at from $3,000 to $4,000. It is 
plain that the interest on such a value would not supply nearly so 
much to the owner of the particular estate. Her interests would 
be very injuriously affected by converting the estate into money. 
Turning to the evidence touching the prospective value of the land 
we find it very conflicting. Many witnesses think that the hus- 
bandry of the occupants has not generally been such as it ought to 
have been. It appears, however, to be conceded that within four 
or five years prior to the institution of these proceedings an im- 
provement has taken place in this respect, and some witnesses ex- 
press the opinion that the condition of the farm is better than when 
it came into the hands of the present tenant. Taken altogether, 
the evidence does not afford the basis for a firm conviction that the 
property will seriously deteriorate in value during the continuance 
of the life tenacy. In the absence of such a conviction, the palpa- 
ble interests of the tenant in possession should control our judg- 
ment and lead us to forbid a sale. 

The condition of the title seems to fortify this conclusion. The 
circumstance which gives the court power to sell the property is 
that it is limited over to the heirs begotten of the body of Mary 





DOVELL v. HOBART. 285 


Apgar, and she being still alive may in legal possibility have other 
children than those now in esse. But since Mary Apgar is about 
sixty years old this legal possibility is scarcely an actual one and 
a title made by Mary Apgar and. her living children would proba- 
bly be safe. Now, if this mere legal possibility did not exist the 
life tenant would be secure in her possession. The court is very 
reluctant to exercise a power that depends on su slender a thread 
when it would override both her wishes and her interests. 
The decree below should be reversed. 





MARY A. DOVELL v. GARRET A. HOBART, RECEIVER, &c. 
(New Jersey Court of Errors and Appeals, June Term. 1884.) 


Responsibility of a Bank Teller. 


If a bank teller knowingly assist the cashier or any other officer 
in embezzling the funds of the bank he will be civilly responsible 
for the loss to which he thus contributes. 

Mr. J. Frank Fort and Mr. A. Q. Keasbey for Appellant. 

Mr. Joseph Coult for Respondent. 





FREDERICK BRANTIGAM v. ABRAHAM EDWARDS. 
(New Jersey Court of Errors and Appeals. June Term, 1884.) 
Contract—Specific Performance. 

Opinion by VAN SycKkEL, J. Held, that an offer made by one 
party and accepted by the other which does not embrace the 
whole subject matter, in regard to which they intended to bargain, 
it being apparent that their minds did not come together, does not 
constitute such a contract as will be enforced in equity. 

Decree reversed. 

eh J. S. Applegate for complainant. 

r. Chilion Robbins for defendant. 





THE EXILE, HER TACKLE, ETC. 
(U. S. District Court, D. New Jersey. July 5, 1884. 





Libel for Wages-—Ship~ping Articles— 
Bad Treatment.—No matter what the ante- 
cedent conversation may have been between 
a sailor and the master of a vessel, after he 
has put his name to the shipping articles, the 
court must regard the terms of these articles 
as the contract finally entered into between 
the parties. ‘The sailor is not justified in 


Libel in Rem. 


leaving the ship at any other place than the 
port named in the articles, although the 
master may have told him he would not be 
expected to remain after reaching that port. 

Offers to fight on the part of the captain 
are not such bad treatment as to justify leav- 
ing the ship. Libel dismissed but without 
costs. 


Messrs. Beeebe & Wilcox for libellants. 
Mr. Jas. K. Hill and Messrs. Wing & Shoudy for claimants. 


Nixon, J.: 


This is a libel for wages. 


The defense is that the 
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libelant had signed shipping articles for a voyage and deserted be. 
fore the voyage was ended. ‘The proofs show that the Exile is a 
British vessel, and that she was lying in the port of Bordeaux, 
France, about the first of August, 1883, when the libelant, in the 
presence of the British consul, signed an agreement for a voyage 
‘* from Bordeaux to Sandy Hook,” and ‘or any port or places in 
the United States of America, or dominion of Canada,’’ and ‘‘or 
any port or places in the known world, where employment may be 
obtained, trading to and fro, and back toa final port of discharge 
in the United Kingdom, or continent of Europe, calling for orders 
if required ; voyage not to exceed one year.’’ He was to act as 
cook and steward during the voyage, at $30 per month, —$20 of the 
wages being advanced on entry. The shipping articles are exhibi- 
ted in the suit, and bear date July 30, 1883. The bark sailed for 
New York on the fifth of August, and arrived at that port on the 
eleventh of the following September. It appears in the proofs that 
as soon as he reached the port of New York he had conversation 
with the master about leaving the vessel. He asked for his dis- 
charge, alleging that he understood he shipped only to New York, 
or some port in the United States, of which nation he was a citizen. 
The master insisted, however, that he had signed for the voyage, 
which would not terminate until their return to the United King- 
dom or the continent of Europe ; but consented to discharge him in 
a few days, if he could satisfactorily fill his place, and if, in the 
mean time, he would clean up things, and properly attend to his 
work. On the thirteenth of September, between 4 and 5 o’clock in 
the afternoon, in the absence of the master, but in the presence of 
the mate, he packed up his clothes and left the bark. The official 
log of the Exile shows the following entry of the date of September 
13, 1883: ‘‘ David Mitchell deserted this afternoon, taking his 
effects.’’ It is properly attested by the names of the captain and 
first mate. The libelant subsequently demanded of the master the 
balance of his wages due, to wit $22; and, payment being refused, 
he filed this libel to recover the same. 

There is no dispute about the libelant’s signing the shipping arti- 
cles, or that the contract was for one year, unless the voyage was 
sooner ended, or that the voyage contemplated a return to the 
United Kingdom, or to the continent of Europe, after visiting 
Sandy Hook, or some other port or ports of the United States. 
Leaving the ship at New York without a discharge was a forfeiture 
of the wages which had accrued, unless the libelant had justifiable 
cause for leaving the vessel. 

The libelant alleges that he had two good grounds for going 
ashore. The first one is that he informed the master, and the mas- 
ter understood that he was expected to remain with him only until 
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the vessel reached some port in the United States, whither he was 
bound, and where he belonged. The second is, misconduct on the 
part of the captain during the voyage to the United States. Bad 
treatment is alleged generally. The only specific acts referred to 
are the frequent offers of the captain that they should settle their 
differences by personal combat. The first is not tenable, no matter 
what the antecedent conversation between the parties may have 
been ; after the libelant put his name to the shipping articles the 
court must regard the terms of these articles as the contract finally 
entered into by the parties. The master was not present when the 
libelant signed the articles. The latter went before the British 
consul at Bordeaux, and signed in his presence, and one must 
assume, in the absence of proof to the contrary, that the consul 
took pains to explain to him the nature, purport, and effect of the 
agreement. He cannot now absolve himself from the performance 
of the duties undertaken by him, by alleging that he did not un- 
derstand what he agreed to. I have had more doubts about the 
second ground. Seamen are entitled to proper treatment by their 
Officers ; and offers to fight by the master are certainly unoflicer-like 
conduct. But in the present case it seems to have been harmless 
bravado. It was doubtless exasperating, but no injury resulted to 
the libelant, especially after he declined the contest, and told the 
captain that he had come on board, not to fight, but to do his duty. 

After a careful review of the whole testimony, I am of the opin- 
ion that, under the general principles of the maritime law, the 
libelant has forfeited his wages by leaving the ship, without per- 
mission or discharge, in the midst of the voyage, and that the libel 
must be dismissed. In consequence of the master’s belligerent 
disposition, I shall withhold costs. 





VARIOUS TOPICS. 


REV. DR. WHARTON. which has been given in England to his 
latest work ‘Commentaries on Law,’” and 
The Rev. Dr. Wharton has written so jt quotes the following review of it in the 


many good law books that he has acquired London Literary World, which is decidedly 
in the West the title of Judge. It may be 


that some of our own readers do not know 
that he isa clergyman, but we can assure 


complimentary to American law writers: 
‘* To the uninitiated it might seem absurd to 
say that American lawyers could produce 
them that we have often seen him in surplice Jegal works that would be eagerly read by 
and stole and heard him preach excellent [English students, and actually preferred by 
sermons in St. John’s Church, in Cambridge, English barristers for purposes of practice 
where he was for many years professor in the to works on the subject by their own coun- 
Episcopal Divinity School of Harvard. The  trymen. Yet every one conversant with the 
American Law Record says: ‘‘ Judge Whar- facts will tell you that Story on Equity, 
ton may justly feel proud of the estimate Bigelow on Torts, and Wharton on Interng. 





tional Law—to mention but a few among 
the many that could be named—are standard 
text-books and accepted authorities, ranking 
certainly as high as any English writings of 
the present day upon the subjects of which 
they treat. * * * Whatever indebted- 
ness American lawyers may feel to English 
law, they are fast repaying it by the produc- 
tion of works like the one before us. Dr. 
Wharton has written no mere student’s man- 
ual for the better passing of examinations, 
but a masterly treatise, every page of which 
bears evidence of deep research and keen 
insight into legal conceptions, * * * * 
Space will not permit us to follow the author 
over the wide field he has chosen, but we 
may mention, for the benefit of law students, 
that the subjects treated of are practically 
identical with those laid down by the Coun- 
cil of Legal Education in England for the 
examination for honors prescribed for candi- 
dates for calltothe Bar, under the head, 
‘Jurisprudence and International Law.” 
We can conceive no one volume better 
suited to the requirements of those preparing 
for that examination.” 





THE MAGAZINES. 


The American Law Review for July-Au- 
gust contains a short history of the Supreme 
Court of England and its procedure, which 
we recommend earnestly to those who are 
interested in the simplification of the courts 
and legal procedure in New Jersey. Our 
present system of courts and our present 
practice are based upon the old English sys- 
tem and the old English Courts. The Eng- 
lish have thrown them all over and have 
adopted new courts and new procedure 
which they are satisfied, after nearly ten 
years experience, are simpler and more ef- 
fective. We ought at least to know what 
the new plan is, so that we may decide 
whether similar changes would be useful 
here. It is plain from a most cursory ex- 
amination of the English system that it con- 
tains suggestions for many useful changes in 
our own practice which would save much 
time and money, and which do not involve 
any radical change in our system. But if a 
radical change is to be made the new Eng- 
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lish plan suggests good lines to be followed. 


The Westminster Review for July con- 
tains a long and careful article on the Moai- 
Jication of the English Law. This article is 
called a Prospect. It follows an article in 
the April number called a Retrospect. 


The Ldinburgh for July has an article on 
International Law, being a review of the 
fourth edition of the work of A. G. Heffter, 
with references to many other books. 
Speaking of Wheaton the writer says: 
‘**The last English edition of Wheaton’s 
International Law, edited by Mr. A. C, 
Boyd, is a work of great merit. Fifty years 
have almost elapsed since the publication of 
the first edition in 1836, yet Mr. Wheaton 
remains the highest modern authority on 
these questions, and Mr. Boyd’s notes and 
additions comprise the controversies of an 
eventful half century, bringing down the 
treatise to the present time.” 

The Quarterly Review for July has an ar- 
ticle on Municipal London, which gives a 
historical sketch of the city and gives the 
plan of Sir William Harcourt’s proposed bill 
for a consolidated centralized city govern- 
ment, and suggests the dangers which would 
attend the change, referring to the experi- 
ence of New York and Paris. 





THE NEWARK SAVINGS INSTITU- 
TION CASE. 

In the trial of the managers of the New- 
ark Savings Institution for contempt of 
ccurt, the question arose whether the testi- 
mony of witnesses might be taken in New 
York, The statute authorizes testimony to 
be taken by commission or de dene esse in 
civil cases, and it was insisted that this was 
in the nature of a criminal proceeding and 
that the statute did not apply toit. Vice 
Chancellor Van Fleet, however, held that 
the testimony might be taken. The coun- 
sel for the defendants then agreed to admit 
the testimony already taken after the alter- 
ations which had been made in it had been 
removed, and the hearing was resumed. 
Mr. Carter, the treasurer, and Mr. Dodd, 
the president of the bank, one of the de- 
fendants, were examined, The case is still 
pending. 





